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No. 195. 
THE STATE OF LOUISIANA vs. BERNARD J. EstToup. 


A motion of appeal in a criminal case must be made in open court (act 1878, No. 30, p. 56), 
within ten days after sentence was passed. Where the court adjourns on that day, and 
the motion is made on the day of its reopening, the motion is in time. 

A transcript of appeal in such a case need not be filed before the opening of the appellate 
court, whatever the return day be. It is in time if filed for such opening. 


A witness on the stand cannot be permitted, over the seasonable objections of the accused, to 
testify to what another person has told him touching the circumstances of the arrest of 
the latter, although such person so stated in presence of the accused, who was then in 
actual custody, and the latter did not contradict him and remained silent. The prisoner 
had a right to remain dumb. 
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The subsequent declaration of the trial judge in his charge to the jury that they were not to 
infer guilt from such silence, could not cure the illegal reception of the testimony. 

The trial judge was as unable, as the appellate court is, to know what effect the unauthorized 
evidence produced on the mind of the jury. 


PPEAL from the Criminal District Court, Parish of Orleans. 
Roman, J. 


M. J. Cunningham, Attorney General, for the State, Appellee. 
W. L. Evans, for Defendant and Appellant: 


The prisover was on a railroad train, under arrest, handcuffed and shackled, at a time when « 
conversation between two other men occurred in his presence; he remained silent. Bill of 
exceptions, R. pp. 24 to 27. 

Mere silence, while a party is under arrest and in irons, affords no inference whatever of ac- 
quiescence in the statements of others. made in his presence. Under such circumstances 
he is not called upon to contradict such statements. Such statements should not have gone 
to the jury over the timely objections of the prisoner. State vs. Diskin, 34 Ann. 921, 922; 
State vs. Munston, 35 Ann, 889; Com. vs. McDermott, 123 Mass. 440; Com. vs. Kinney, 
12 Met. 235: Com. vs. Walker, 13 Allen 570; Bob vs. State, 32 Ala. 560. 

The invariable rule in this State and in England is, that where inadmissible evidence has been 
allowed to go to the jury in a criminal case, over the prisoner's objection, he is entitled to 
relief. Reg. vs. Gibson, 16 Cox C. C. (copied in full in the brief); State vs. Perry, 16 
Ann. 444; State vs. Monie et al., 26 Ann. 513; State vs. Gruso, 28 Ann. 952; State vs. 
Gregory, 33 Ann. 743; State vs. Mullen, 33 Aun. 159; State vs. Von Sachs, 30 Ann. 943. 

(It is contended that in every criminal case reported in the Louisiana Annuals—covering a 
period of more than forty years—a new trial was granted where it was made to appear that 
inadmissible evidence was admitted over objection.) 

The opinion of the trial judge upon facts which belong exclusively to the jury, caunot be con- 
sidered by the Supreme Court. State vs. Crawford, 32 Ann. 527; State vs. Tompkins, 32 
Ann. 623. 


On MOTION TO Dismiss. 


The opinion of the Court was delivered by 

BerMuDEZ, C.J. The Attorney General contends that this court 
cannot consider the merits of this case for the double reason, that the 
motion of appeal was offered and allowed and the transeript filed too 
late. 

The defendant was sentenced on May 31, 1887. The court then ad- 
journed, and reopened only on September 1, following. On that day, 
the accused, through counsel, moved for an appeal, which was granted, 
returnable to this court at this place (Shreveport) within ten days, and 
the transcript of appeal was filed here on October 1. The case was 
tried in the parish of Orleans (First Judicial District). 

The act of 1878—No. 30, p. 56—relative to appeals in criminal cases 
provides, section |, that “the party desiring to appeal, shall file his 
motion, either verbally or in writing, in open court * * * in the 
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courts of the First Judicial District, within ten days after the sentence 
shall have been passed.” (Sec. 1.) 

It is therefore clear that, as between the day on which the sentence 
was passed and that on which the appeal was asked and granted, the 
court did not sit at all, it was physically impossible for the accused to 
have filed his motion of appeal in open court. 

Had ten judicial days elapsed in the interval, quite a different case 
would have been presented, as the law prohibits, in negative terms, 
that appeals be granted after the time specified shall have elapsed. 
(Sec. 3.) 

It is true that the law directs that appeals in such cases shall be 
made returnable within ten days after the granting of the order of ap- 
peal; but the statute clearly contemplates that this must be so, where 
this court may be in session on the return day. (Sec. 4.) 

Now, this court could not be in session at this place at all in Septem- 
ber, as, under the law, the term opens here in October. 

The law does not require vain things. Of what good would it have 
been, either to the State or to the accused, that the transcript be filed 
here within the ten days following September 1. 

The ruling in State vs. Madlar, 38 Ann. 390, has not the remotest 
application to the present one, for the obvious reason that there ten 
judicial days had expired before the motion of appeal had been made, 
and likewise after the return day, and here none at ali had previously 
elapsed. 

The motion to dismiss is denied. 





ON THE MERITs. 


This case was once already before this court, and was remanded to 
be tried de novo, because of the illegal admission of a declaration, as 
part of the res geste, which was not considered to be such. 39 Ann. 


219. 
On the new trial, the accused was convicted of manslaughter, and 


sentenced to fifteen years at hard labor. 

On the present appeal he complains that incompetent testimony was 
received, which ought to have been rejected. 

It appears from the bill of exception taken to the reception of the 
evidence, that a witness on the stand was allowed, over defendant’s 
timely objections, to state what an officer who had the accused in 
charge on his way from Shreveport to New Orleans, had told him 
touching the place and circumstances of the arrest, in presence of the 
prisoner, who was then wnder arrest, handcuffed and shackled, and 
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who remained silent, although no one had told him so to be, and, he 
could have spoken had he chosen to do so, no one preventing him 
from speaking. 

The district judge says, in the bill, that the evidence was admitted 
because no one prevented the prisoner speaking, and that the jury 
was instructed that the prisoner remaining silent was not to be con- 
strued as an admission of guilt. 

We feel constrained, in justice to the sacred rights of the accused, 
to say that the testimony was inadmissible, not only because it was 
hearsay, and because the facts sought to be established could have 
been elicited directly from the officer in charge of the prisoner, and 
who was not heard; but also because the mere silence of the accused, 
which he was authorized to keep, could not have been proved, so as 
to have prejudiced him, under the circumstances. The subsequent 
declaration of the trial judge, in his charge to the jury, that the testi- 
mony objected to and received, would not be considered by them as 
an admission of guilt, could not cure and legalize the anterior illegal 
reception of the evidence. This statement, at best, was an implied 
instruction that this testimony might be good evidence for some other 
purpose ; but this was not correct. 

Tne district judge further states, that the admission of the evidence 
could in no manner or form affect the rights of the defense, and was 
certainly no additional burden upon it, and that it was immaterial 
where the arrest had been effected, as it had already been proved that 
the prisoner had run away from New Orleans, after committing the 
crime for which he was tried, and was actually on the train, in charge 
of the Shreveport officer, who was conveying him. 

We feel again constrained to differ from our learned brother. 

It was as impossible for him, as it was for us, to say what effect was 
produced on the jury by this testimony, which he seems to admit after 
all, was immaterial. 

The law excludes hearsay testimony. 

The object which the District Attorney had in view was probably to 
show that the accused was a fugitive from justice, and from that fact 
induce the jury to infer a presumption of guilt against him. 

The fact of the arrest at a place other than that at which the offense 
was committed, and the statement of the place and circumstances un- 
der which it was effected in presence of the accused, who remained 
silent, possibly could have been established, with the information to 
the jury that, under the circumstances, no presumption of guilt was 
inferrable, leaving them, however, otherwise to appreciate the evi- 
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dence; but this should have been done at the time of reception, and 
only by direct and proper testimony, and in no way by hearsay evi- 
dence. 

The statements of the witness on the stand touching what the officer 
in charge had told him relative to the place and circumstances of the 
arrest of the accused, in the latter’s presence while in actual custody, 
ought not to have been received over his seasonable objections, as 
they were either hearsay, or irrelevant, or both. 

Even then, as the prisoner had the indisputable right to abstain 
from contradicting the witness, and to remain absolutely dumb, and as 
he could not be prejudiced by deducible impression from his silence, 
the admission of the testimony ought to have been coupled with the 
formal warning that guilt could not be inferred. 

Under the circumstances, the accused is entitled to a new trial. 2 
Ann. 245; 31 Ann. 861; 34 Ann. 921; 35 Ann. 889; 16 Ann. 444; 26 
Ann. 518; 28 Ann. 952; 30 Ann. 943; 32 Ann. 571; 33 Ann. 159 and 
743; 38 Ann. 788, and 39 Ann. 219. 

It is, therefore, ordered and decreed, that the verdict be set aside, 
and the judgment and sentence upon it reversed, and that this case be 
remanded for further proceedings according to law. 








No. 204. 
THE STATE OF LOUISIANA Vs. ANDREW JACKB8ON. 


In a criminal prosecution it is not competent for the District Attorney to question a State 
witness as to the cause of his unfriendly feelings against the accused, which he has 
admitted on his cross-examination by the defence, without objection. The inquiry 
cannot be pressed further than the existence of the unfriendly feelings. 

The decision in State vs. Gregory, 33 Ann. 779, aftirmed. 


PPEAL from the Second District Court, Parish of Bossier. 
Drew, J. 





J. A. W. Lowry, District Attorney, and M. OC. Elstner for the State, 
Appellee. 
Joannes Smith for Defendant and Appellant. 





The opinion of the Court was delivered by 

Pocus, J. Convicted of arson, the defendant complains of an erro- 
neous ruling of the trial judge, which is contained in a bill of excep- 
tions. On cross-examination, a State witness, who is a brother of the 
prosecutor, was questioned by the defence as to the state of his feel- 
ings toward the accused. His answer was that they were unfriendly. 
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On re-examination by the district attorney, the witness was asked 
to explain the cause of his unfriendly feelings to the accused, and the 
question was allowed over the objection of defendant’s counsel. The 
witness explained that his unfriendly feelings grew out of his belief 
that the accused was guilty of the charge for which he was on trial. 

The point thus presented falls entirely under the ruling of this court 
in the case of the State vs. Gregory, 33 Ann. 737. In that case the 
court, dealing with a precisely similar question, said: ‘The sole 
object of it was to prove the fact or existence of the unfriendly feeling, 
and beyond this, neither the question nor the answer could legitimately 
have any bearing whatever on the question presented. If the witness 
did entertain such feeling, his credibility, under the law, was affected 
thereby, and it was a matter to be duly considered by the jury in 
weighing his testimony. If he entertained no such feeling, his credi- 
bility was unimpaired; and the inquiry should have ceased and the 
matter closed here, the end and object of the inquiry being fully 
accomplished.” 

And we must note that the ruling thus made is not without prece- 
dent. It has been held that ‘“‘ where the defence was permitted, with- 
out objection, to ask a witness if he was not prejudiced against the 
prisoner, and he has answered that he was, it was error for the court, 
against the objection of the defence, to draw from the witness a state- 
ment of the reasons why he was so prejudiced.” * * Waterman’s 
U. S. Criminal Digest, p. 169, § 404. 

In the case at bar the question allowed was not only illegal and 
unwarranted, but it was manifestly intended to draw from the witness 
an answer inevitably injurious to the accused under the state of facts 
which had been elicited from the witness in his cross-examination. 
That a statement of a witness for the prosecution containing his opin- 
ion that the defendant was guilty as charged was at the same time 
damaging as well as injurious to the latter, is a proposition too plain 
and self-evident to need any support or argument. In a criminal trial 
the jury alone are empowered, under the law, to draw inferences or to 
form opinions from facts to the statement of whether witnesses, not 
experts, must be restricted in their testimony. 

We are constrained to conclude and to hold that the accused in this 
case has not had a legal trial, and that he is entitled to relief at our 
hands. 

[tis therefore ordered, adjudged and decreed that the judgment of 
the District Court be annulled and reversed, that the verdict of the 
jury be set aside, and that this cause be remanded to the lower court 
for further proceedings according to law. 
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No. 214. 
THE STATE OF LOUISIANA Vs. COLUMBUS EVANS. 


In a prosecution for shooting with intent to murder, though th eevidence shows that it would 
have been murder had death ensued, that, in itself, will not be sufficient ground for the 
jury to infer tho existence of the intention to murder. If the mortal blow is unlawful 
and malicious and death ensues, the perpetrator is guilty_of murder, although he did 
not intend to murder. 


PPEAL from the Tenth District Court, Parish of Red River. 
a Hall, J. 





M. J. Cunningham, Attorney General, and J. C. Pugh, District Attor- 
ney, for the State, Appellee : 


1. In prosecution for shooting with intent t: murder, where the evidence shows that it would 
have been murder, had death ensued, that, in itself, will be sufficient ground for the jury 
to infer the existence of the intention of murder. Waterman's D., p. 52, No. 210; Bishop 
Crim. L., vol. 1, § 736. 

2. A conviction under sec. 791 of the Revised Statutes is responsive to a charge under 
sec. 790. State vs. Gilkie, 35 Ann. 53; 39 Ann. 203. 

3. A conviction of a less offence than that charged in the indictment, both being of the 
same generic class, is expressly authorized by our law. State vs. Gilkie, 33 Ann. 53; 
State vs. EcKort, 23 Ann. 326; State vs. Ford, 30 Ann. 313; 39 Ann. 203. 


Egan & Pierson for Defendant and Appellant. 





The opinion of the Court was delivered by 

Topp, J. The defendant was indicted under section 790, R. S., for 
shooting with intent to murder while lying in wait. 

The State subsequently abandoned that part of the indictment 
charging the accused with lying in wait, and the trial was had upon 
the charge of shooting with intent to murder. 

The defendant was tried and convicted, and appeais from a sentence 
of five years’ imprisonment at hard labor. 

We find in the record two bills of exceptions. 

1. The first is to a charge of the trial judge to the jury, as follows: 
‘‘Where the evidence shows that it would have been murder if death 
had ensued, that, in itself, will be sufficient ground for the jury to 
infer the existence of the intention to murder.” 

This charge was incorrect for the reason that a party may be guilty 
of murder when there was no intention on his part to commit murder 
when the fatal blow was given or wound inflicted from which the 
death ensued. This doctrine was clearly recognized by the present 
court in the case of the State vs. Walker, 37 Ann. 560, in these words 


(quoting) : 
‘Tf a mortal blow is unlawful and malicious and death ensues, the 
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perpetrator is guilty of murder, whether he intended or not to kill, as 
he is responsible for the effect of such blow though he did not intend 

' to kill.” And among other authorities cited in that case in support of 
the principle referred to, is the following from Bishop: 

“Tf a mortal blow is unlawful and malicious and death ensues, the 
perpetrator is guilty of murder; whether he intended to kill or not, he 
is responsible for the effects of such wilful and malicious blow, 
although he did not intend to kill.” 2 Bishop Cr. L., § 679-689. 

Roscoe, in his work on Criminal Evidence, after quoting an English 
statute making it a capital offence: ‘‘ When, in the language of the 
statute, a party shall, by any means whatever, cause to any person any 
bodily injury, dangerous to life, with intent to commit murder,” thus 
proceeds to comment : 

“‘ Where a party was indicted under the above section for inflicting 
an injury dangerous to life, with intent to commit murder, Patterson, 
J., held that the jury ought not to convict unless they were satisfied 
that the prisoner had in his mind a positive intention to murder, and 
that it was not sufficient that it would have been a case of murder, if 
death had ensued.” Roscoe, p. 782. 

The Attorney General in his able argument admits that ‘‘as an 
abstract legal proposition” this charge, without jthe?qualification 
taken from the proffered special charge, may not have been a correct 
enunciation of the law, but that applied to this case he asserts it 
correct. 

2. And this brings us to the consideration of this special charge, 
which forms the subject of the second bill of exception, above 
referred to. 

This charge asked by the counsel for the accused was as follows: 

“It is not sufficient that the offence would have been murder had 
death ensued to bring it within the statute, the jury must be satisfied 
that the prisoner had a positive intention to commit murder.”’ 

The judge refused the entire charge save the latter part of it, “ that 
the jury must be satisfied that the prisoner had a positive intention to 
commit murder.” ; 

The addition of these words to the original charge given did not, 
as contended, cure the defect or vice therein. Its force was left un- 

‘touched. Its meaning was unchanged and unimpaired. Together 
they would in effect amount to this: 

‘¢The jury must be satisfied that the prisoner had a positive inten- 
tion to commit murder; but if the evidence shows that it would have 


58 
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been murder if death had ensued, that, in itself, will be sufficient 
ground for the jury to infer the existence of the intention to murder.” 

And as thus formulated, it is manifest that it could effect no modi- 
fication of the original charge. 

From the explanation given by the trial judge of his ruling in the 
bill of exceptions, he seemed to believe that his charge was proper in 
this case for the reason that the weapon used in this instance was a 
double-barreled shot gun, the use of which alone afforded indubitable 
proof of the murderous intent, and such is likewise the contention of 
the Attorney General. To this, reply is made by the counsel for the 
accused, that the double-barreled shot gun was shown to have been 
loaded with fine shot, that the wound inflict:d was slight, and that the 
accused discharged only one barrel of the gun; all of which he con- 
tends negatives any intention of killing. 

From an exhaustive consideration of the law bearing on this point, 
we are satisfied that the judge’s rulings were erroneous and to the 
prejudice of the defendant. 

This conclusion makes it unnecessary to consider the motion in 
arrest of judgment, which the record, also, contains. 

It is therefore ordered, adjudged and decreed that the sentence be 
annulled and set aside, the verdict be quashed, and the cause remanded 
to the lower court to be proceeded with accordiug to law. 

Poché, J., takes no part, having not heard the argument. 








No. 196. 
THE STATE OF LOUISIANA VS. JOHN PITTs. 


Where the record exhibits no showing whatever of the return and presentation of the indict- 
ment by the grand jury into open court, the defect is fatal. 
PPEAL from the Seventh District Court, Parish of Catahoula. 
Ellis, J. 





Lucius Thompson, District Attorney, for the State, Appellee. 
J. N. Luce, for Defendant and Appellant. 


The opinion of the Court was delivered by 

FENNER, J. An assignment of errors is filed, one ground of which 
is absolutely fatal, viz: ‘‘ That the record does not show the finding of 
the indictment nor the return and presentation of the indictment by 
the grand jary in open court.” 
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The first entry on the minutes of the court begins: “In this case, 
the accused being present in the court, was arraigned, pleaded not 
guilty, etc.” 

Mr. Bishop says: ‘‘When the grand jury is the body to take the 
first step in the court against the prisoner, it presents to the court a 
written accusation of crime ; and this presentment, after being duly re- 
turned into court and made a part of its record, is called an indictment.” 
1 Bishop Cr. Proc. § 36. 

This illustrates the importance of the presentment into open court 
as essential to the very existence of an indictment in its consummated 
force and effect. 

We have heretofore held that entire absence from the record of any 
showing of such return into open court is fatal. State vs. Shields, 33 
Aun. 993 ; see also Brown vs. State, 9 Yerg. 198; Chappell vs. State, 8 
Id. 166; Com. vs. Johnson, Thach. Cr. cases, 284; State vs. Cox, 6 
Ired. 44; Nomague vs. People, Breese, 106. 

This necessitates the remanding of the case. 

It is, therefore, ordered and decreed, that the verdict and sentence 
be reversed and set aside, and that the case be remanded for further 
proceedings according to law. 





No. 206. 
THE STATE OF LOUISIANA VS. JOSEPH JEAN PIERRE. 


One may be indicted by a name other than his true one, if he is sometimes called by it, an- 
swers to it when called, and makes an appearance in court demanding relief under it. 
The provisions of act 124 of 1874, making a distinction between grand and petit larceny do 
not conflict with, or repeal those of section 814 of the Revised Statutes, denouncing the 

crime of horse-stealing. 

An immaterial and impossible date in an indictment may be corrected at any time; particu- 
larly when the date is not of the essence of the offense charged. 

It is the right and the duty of judges to cause proper corrections to be made in the minutes of 
their courts, to the end that same may conform to the truth; especially when errors, or 
omissions are within their personal knowledge. 

It is not necessary that the minutes should show that the defendant was present at the time 
a motion to quash is tried, nor when an indictment is amended in an immaterial matter. 


PPEAL from the Twenty-first District Court, Parish of St. Martin. 
Mouton, J. 


C. H. Mouton, District Attorney, for the State, Appellee. 
Edward Simon, for Defendant and Appellant. 


The opinion of the Court was delivered by 
Watkins, J. The defendant having been convicted of horse-steal- 
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ing, and sentenced to two years’ imprisonment at hard labor, prose- 
cutes this appeal; and upon sundry bills of exceptions taken to the 
rulings of the trial judge, overruling his motion to quash, application 
for a continuance, and motion in arrest of judgment, etc., he relies 


for relief. 
I. 


The motion to quash the ipdictment assigns: 

Ist. That his name is Louis Victor, and not Joseph Jean Pierre, as 
stated therein. 

2d. That section 814 of the Revised Statutes, under which he is in- 
dicted, has been repealed by act 124 of 1874, which created the crimes 
of grand and petit larceny, and repeals all laws in conflict therewith. 

On the trial of the first ground ef the moticn the following facts, 
substantially, were elicited, viz: | 

That when called upon to be arraigned, the clerk addressed him as 
Joseph Jéan Piérre, and asked him if that was his name, and he re- 
plied that it was not, and gave another. The court then asked him if 
he was not known, and sometimes called Joseph Jean Pierre, and he 
replied in the affirmative. He was thereupon arraigned, pleaded not 
guilty, and prayed for a trial by jury. 

It also appears that subsequent to the defendant’s arrest under the 
indictment, he was incarcerated in jail, and petitioned the judge to fix 
the amount of his appearance bond, and it was accordingly done; and 
on his procuring the necessary security he was released from custody. 
In that petition, order and bond he is styled Joseph Jean Pierre. The 
jailor states that when the bond was prepared he called the defendant 
by that name; that he answered, and, as that person, he signed, in his 
presence, the appearance bond, and was by him released from confine- 
ment. 

There is no force in the objection. 

Section 814 of the Revised Statutes denounces horse-stealing, and 
not larceny ; and it does not conflict with the provisions of act 124 of 
1874, classifying the crime of larceny in two grades, as grand and 


petit larceny. 
Il. 


Defendant made an affidavit for a continuance in order to obtain the 
testimony of an absent witness, which was refused ; but we cannot ex- 
-amine the matter, as the defendant retained no bill of exceptions to 
its refusal. 


111. 
Further objection was raised by the accused to the district attorney 
making a correction in the indictment of the date at which the crime 
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was charged to have been committed—that is to say, by changing 1887 
to 1886—and on the day the cause was called for trial, and after the 
jury had been empaneled, but prior to the commencement of the trial. 

The date laid in the indictment for the commission of the offense 
was the 22d of December, 1887—a date which has not yet arrived, and 
hence an impossible one. 

The record shows that the grand jury only returned the bill into 
court on the 8th of September, 1887, making the one given in the in- 
dictment a manifestly erroneous date. In the crime of horse-stealing 
the date at which it was committed is not of its essence ; and the cor- 
rection was properly permitted. 

SY. 

The defendant moved the arrest of the judgment of the court on 
various grounds, viz: 

Ist. That the minutes of the court do not show that the indictment 
was found by the grand jury, or was returned into court while it was 
in session ; and if returned into court it was not returned and signed 
by the foreman of the grand jury in his official capacity. 

2d. That the minutes do not show that the accused was present in 
court when the motion to quash was tried, and when the amendment to 
the indictment was offered and made, etc. 

3d. That the indorsement of the foreman of the grand jury upon 
the bill of indictment is in every respect informal, and irregular, and 
deficient in law; and the finding was not recorded, etc. 

From the bill of exceptions it appears, that the minutes did not show 
that the indictment that was returned into court was indorsed by the 
foreman of the grand jury ; and the judge permitted the district at- 
torney to have them amended by the clerk instanter by inserting the 
name and capacity of the foreman. 

The endorsement on the bill is in strict keeping with the amend- 
ment; and the trial judge says, on assigning his reasons therefor: 
‘The court holds that it can, at any time, make, necessary corrections 
of its minutes, especially, as in this case, the correction is made for 
the purpose of supplying a material omission, and correcting one 
within the personal knowledge of” himself; and that same was done 
for no other purpose than to make the minutes conform to the facts. 

We think he had the undoubted right to permit the correction after 
the motion in arrest of judgment had been filed. To have permitted 
the defendant to take advantage of a known and palpable error of this 
kind would have been wrong indeed. 31 Ann. 387, 406; 32 Ann. 


558, 224. 
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It was not necessary that the defendant should have been present in 
court at the time the motion to quash was tried, or when the indict- 
ment was amended. It is only necessary that he should be present at 
all the important proceedings taken in the course of the trial and when 
the verdict of the jury is pronounced. State vs. Clark, 32 Ann. 558. 

As we had occasion to observe previously, the endorsement of the 
foreman of the grand jury on the indictment was in good form and 
correct. 

We find no error in the judgment and it is therefore affirmed. 

Justice Poché not having been present at the trial takes no part in 


the opinion. 








. No. 198. 


Tue StaTe or Louisiana vs. W. H. BASSENGER. 


A motion for a continuance, based on an afidavit which is insufficient, cannot be allowed. 
A motion to compel the State to elect between two counts, which does not set forth the 
grounds upon which it rests, cannot be granted. The overruling of it cannot be re- 
viewed on appeal, when the bill taken to the refusal of the court to order the election, 
does not set forth either those grounds or those on which uhe action of the trial judge 
was predicated. 
PPEAL from the Criminal District Court for the Parish of Orleans. 


Baker, J. 





M. J. Cunningham, Attorney General, for the State, Appellee. 
J. J. Foley for Defendant and Appellant. 





The opinion of the court was delivered by 

BERMUDEZ, C. J. The defendant was prosecuted on two counts: 
Ist, stabbing with a dangerous weapon with intent to kill and murder ; 
and 2d, inflicting with a dangerous weapon a wound less than mayhem. 

From a conviction on the first count and a sentence of five years at 
hard labor, he appeals. 

The record shows two grounds of complaint to the refusal of the trial 
judge: 1st, to continue the case ; and 2d, to compel the State to elect. 

The first bill of exception taken to the overruling of the motion to 
continue, owing to the absence of a witness, does not rest on solid 


foundation. 
As reasons in support of his refusal the district judge says: that the 


accused knew of the fixing of his case for some time and though repre- 
sented by counsel he has not had him summoned; that, not the least 
diligence has been used to procure the attendance of the witness; that 
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neither the materiality of the evidence to be given, nor what the evi- 
dence is, appears in the affidavit ; that, although the affidavit be fatally 
defective, still, if any statement by counsel made it probable that this 
witness would be procured and that his testimony was material, he 
would have granted the continuance. 

Further examination of the bill shows that the accused does not 
swear that, notwithstanding due diligence, he has failed to ascertain 
and does not know the place of residence of the witness. He might 
have known it well. 

Under the circumstances, there being nothing to impugn the reasons 
assigned by the district judge which we find sustained by the record, 
we cannot say that he did not rule correctly. 

The second bill is to the refusal of the trial judge to require the State 
to elect between the two counts. 

The bill does not show on what grounds the motion to elect rests, or 
those on which it was refused. 

The bill is informal and does not furnish data sufficient to authorize 
or justify an inquiry into the correctness of the ruling on the motion. 

The rule for a new trial is based on four grounds: 

It refers to the two refusals just considered, to the illegal admission 
of certain evidence to which no bill was taken and to the averment 
that the evidence did not warrant the verdict, a reason with which we 
are not concerned. , 


Judgment affirmed. 





No. 213. 
THE STATE OF LOUISIANA Vs. J. A. WAGGONER ET AL. 


In all criminal trials the State is entitled to six peremptory challenges for each of the par- 
ties who are jointly on trial. 

The discretion of the trial judge todischarge jurors on the panel for reasons satisfactory to 
him will not be reviewed on appeal. 

In cases of conflicting statements of facts, in bills of exceptions, between judge and counsel, 
the Supreme Court will accept the statements of the judge; unless proper means are 
taken by counsel to vindicate their contention. 

Evidence taken in support of a motion for new trial will not be considered on appeal if it is 
not embodied in, or made part of reference of a bill ef exceptions. 

An attack by the defense on the veracity or credibility of a State witness, may be legally 
met in rebuttal by the State by testimony to sustain the assailed witness. 

If the attempt is to show that the witness had previously made statements or declarations 
contradictory to his testimony on the trial, it is competent for the State to show that 
soon after the occurrences which he relates. he had made to persons other than the im- 
peaching witnesses, declarations in harmony with his testimony on the trial, although 
the particulars of his statements thus made are not admissible. 
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PPEAL from the Second District Court, Parish of Bossier 
Drew, J. 


J. A. W. Lowry, District Attorney, and M. C. Elstner for the State, 
Appellee. 
Watkins & Watkins for Defendan‘s and Appellants. 





The opinion of the court was delivered by 


Pocué, J. This appeal is brought up by J. A. Waggoner from a con- 
viction of murder without capital pnnishment, under an indictment 
charging him and four others with the commission of said crime. 

His complaints are numerous and are embodied in eight bills of ex- 
ception. 

I. 

In his first bill he charges error in the ruling of the judge who re- 
fused to restrict the State to six peremptory challenges. Under the 
law, Act No. 30 of 1878, the State was entitled to thirty peremptory 
challenges as there were five accused jointly charged and tried to- 
gether. State vs. Green, 33 Ann. 1408. 

II. 


His second complaint is levelled at the discharge by the judge of one 
of the jurors of the panel without allowing him a chance to test the 
qualification of said juror. 

We are informed by the judge that he discharged the juror, before 
the latter was called, for reasons satisfactory to himself. In so doing, 
he did not tresspass beyond the bounds of the discretion vested in him 
by law, and we have neither the power nor the disposition to interfere 
with the proper exercise of his discretion. State vs. Somnier, 33 Ann. 
237; State vs. Rountree, 32 Ann. 1144; State vs. Kane, 32 Ann. 999. 


III. 


The defendant also complains that he was illegally denied the right 
cf questioning a State witness who had described the wounds of the 
deceased, as to the effect of the first wound received by the latter. 

But the judge emphatically denies the statement of the facts made 
by counsel, and asserts that the question was allowed and that it was 
answered by the witness. With due deference to counse), we must be 
guided by the bill which is the recital of the incident urder the signa- 
ture of the trial judge. We have had frequent occasions to announce 
and to follow this rule, which we feel compelled to adhere to, as long 
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as proper means are not resorted to or provided for the purpose of ad- 
justing differences of that nature which arise between judge and 
counsel. 

IV. 

Counsel urges that his client was injured by the following incident: 
A State witness, a brother of the deceased, was asked by the district attor- 
ney whether he made the affidavit against the accused after the first or 
second trip which he made to the place where the homicide had been com- 
mitted ; to which he answered that he made the affidavit on the occa- 
sion of his secund visit, and after seeing the widow and the young son 
of the deceased. The charge that the attempt through this question 
was to create the impression on the minds of the jury that the witness 
had acted on information received from the widow or her child, is not 
borne out by the facts disclosed in the bill, and we are at a loss to dis- 
cover wherein the judge erred in his ruling. 

¥. 

The complaint embodied in the fifth bill, and which is to the effect 
that the district attorney was illegally allowed to put leading questions 
to a State witness who had stated that she was afraid to testify in the 
cause, is flatly denied by the judge, who asserts that no bill had been 
reserved on that matter during the trial. 

VI. 

Counsel also charges error in the ruling which allowed the district 
attorney to ask a witness where J. A. Waggoner was after the prelim- 
inary examination of his case. The judge says that the door to this 
inquiry had been opened by the accused himself, who had proved by 
witnesses that before the preliminary examination be had been allowed 
many liberties, and that he had not attempted to escape. 

The evidence was properly allowed as rebuttal testimony ; although 
the whole matter decidedly appears to be more trivial than important. 

In justice to counsel, we must state that he has not dealt with that 


contention as at all serious. 
VII. 


The grounds which make up the seventh bill involve the only diffi- 
cult question in the case. 

They grow out of the following incident: The only direct testimony 
touching the homicide had been given by the son of the deceased, a 
boy of the age of ten or eleven years, who had testified that he had 
witnesseu the commission of the deed, in broad daylight, and that he 
recognized J. A. Waggoner as one of the perpetrators of the same. 
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As could be iaturally expected, the defense resorted to all available 
means to impeach his credibility, to weaken his testimony, and destroy 
its effect on the minds of the jury. As one of such means, counsel for 
the accused asked, on cross-examination of the boy’s uncle, whether he 
had not stated to a certain person that the little boy had told him 
“ that he did not know who shot his father.” 

It then appears that in rebuttal the State introduced as a witness the 
widow of the deceased, the mother of the boy, who was asked whether 
the boy had made any statement to her touching his knowledge of the 
homicide, to which she answered that a few minutes after the murder, 


the boy had told her that he knew who had killed his father. 

The theory on which the defense resisted that evidence, is that it 
was hearsay, not part of the res geste, and that it was not in rebuttal 
of any of its testimony previously iutroduced. 

The evidence was not offered as part of the res geste, but was merely 
intended to sustain the boy, whose credibility had been avowedly as- 
sailed by the defense. The contention that the evidence was irrele- 
vant because the defense had not questioned the mother on the subject- 
matter is not tenable. The party who offers a witness, whose testi- 
mony is impeached by the other side, cannot be confined in his 
warranted effort to sustain his witness, within the narrow bounds of an 
examination of the witness whose testimony was sought to be used in 
the attack. 

The question raised by the defense in the course of examination 
which it had followed, was the credibility vel non of the boy as a wit- 
ness in the case, and the door which it had thus opened could not be 
closed against the State. 

As a rule of evidence, the right of a party to uphuld and sustain his 
witness whose veracity has been assailed, rests on sound principles of 
justice and fairness as well as of law, and it finds ample sanction in 
jurisprudence. 

The object of the defense was to impair the force and effect of the 
boy’s testimony by showing that he had previously denied any knowl- 
edge of the homicide, and that his statements on the trial were the re- 
sult either of corrupt influences or motives, or of malice towards the 
accused. It was, therefore, competent for the State to repel the attack 
by showing that his present statement was consistent with his previous 
declarations made at a time not suspicious. It is to be noted that the 
mother did not state the details of his declarations to her, but testified 
to the simple fact of his telling her that he knew who had shot his 


father. 
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Wharton in his valuable work on Criminal Evidence thus comments 
on this subject: “On the other hand, where the opposing case is that 
the witness testified under corrupt motives, or where the impeaching 
evidence goes to charge the witness with a recent fabrication of his 
testimany, it is but proper that such evidence be rebutted. Thus where 
on an indictment for perjury a witness for the prosecution swore that 
' B (the defendant in a trial for arson) was not at the place of the burn- 
ing at the time of the fire, but was confronted at his cross-examination 
by his testimony to the contrary on the arson trial, it was held that, as 
he had been discredited, he might be sustained by showing that he had 
made to C, immediately after the arson, a statement in harmony with 
that made by him on the perjury trial, though the particulars of the 
statement were inadmissible.” Sec. 492. 

In the same line of thought, this Court said in the case of Fahey, 35 
Ann. 12: ‘“‘ The veracity of a leading State witness having been as- 
sailed by the defense, it was not only legal but incumbent on the part 
of the prosecution to attempt by testimony to maintain his good 
character.” 

' The same line of conduct was justified in the case of Robertson, 38 
Ann. 618, in which the Court said: ‘*The object of calling this wit- 
ness was not to furnish original or independent proof to support the 
charge itself, but the sole purpose and effect of such evidence was to 
sustain the testimony of the prosecution—the principal witness.” See 
also State vs. Melton, 37 Ann. 77; Phillips on Evidence, pp. 303, 304. 

It is, therefore, aafe to conclude that the bill discloses no error to the 

prejudice of accused. 


VIII. 


The last bill is levelled at the refusal of a new trial. The main 
grounds of the motion were the alleged misconduct of the jury, and of 
one of the counsel for the prosecution in his line of argument to the 
jury, but as the evidence taken in support of the motion has not been 
legally embodied in, or legaily connected with the bill of exception, it 
cannot be considered by this Court. — 

This rule is too deeply imbedded in our jurisprudence to need any 
further comment at our hands at this late day. We leave the point 
with a simple reference to our recent utterances on the subject in the 
case of Deas, 38 Ann. 581. 

The charge that the accused was not present, as far as the record 
shows, during the hearing of a motion for a change of venue, that the 
jury made a change of foreman during their deliberations, are contained 
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in the brief of counsel only, were not urged below and are not con- 
tained in an assignment of errors; hence they cannot be considered. 

A thorough review of the whole case leaves us convinced that the 
accused has had a just, fair and impartial trial, and that we are power- 
less to relieve him. 





Judgment affirmed. 


No. 201. 
Atice B. McWI1uiaMs vs. J. G. MCWILLIAMs. 


In an action to annul a sale on the ground of lesion beyond moiety of property previously do- 
nated by the seller to the vendee, the plaintiff puts himself out of court by alleging that 
the price mentioned in the act, though one-eleventh of the value of the real estate at the 
time, was not paid, and by not alleging error, imposition or fraud on the part of the ven- 
dee in withholding the amount. 

In such cases, the parties must be left in the condition in which they voluntarily placed 
themselves at the date of the last conveyance. 

The transfer was not prohibited by law. The parties had aright to enter into the contract 
by whatever name they may have designated it. 

The act was translative of real estate, and has served as a vehicle to pass the title from the 
one to the other. 


PPEAL from the First District Court, Parish of Caddo. 
Taylor, J. 


Leonard, Marks & Bruenn, and Land & Land, for Plaintiff and 
Appellant. 
Alexander & Blanchard, for Defendant and Appellee : 


**The real cause and consideration of a written contract involving the transfer of immov- 
able property may be shown by parol evidence, although it appear that the real considers 
ation was different from the one expressed in the contract.” 32 Ann. 432. 

“ The true cause of a contract may be shown by any legal evidence, oral or written, and the 
evidence adduced for that purpose never can be considered as contradicting the act.” 3 
Ann. 230; 5 Ann. 741; 13 Ann. 25, 340; 15 Ann. 666; 26 Ann, 545; 33 Ann. 1033; 35 Ann. 
560; 36 Ann. 549; 38 Ann. 736. 

The plaintiff having attacked the authentic act by charging in her petition that one of 
its recitals, viz: The payment of the money which was acknowledged to have been paid 
in cash, was untrue, was thereby estopped from objecting to evidence going to show the 
true nature and consideration of the act. 22 Ann. 286; 39 Ann. 575. 

In an action for the recision of a sale on the ground of lesion the evidence is not confined 
to the intrinsic value of the property, but is extended to the value of the plaintiff's pre- 
tensions, the nature of his title, and the circumstances by which he is surrounded at the 
time of the sale, and all testimony, oral or written, on these points is admissible. 16 L. 
380; 1 R. 125; 37 Ann. 22. 

“The action of recision for lesion was intended for the protection of those who have 
been driven by their necessities, or have through weakness or improvideuce, suffered a 
loss of land of more than half its value.” 1 R. 125; 16 L. 380. 
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‘Lesion, however enormous it may be, has no effect to invalidate the contracts of persons of 
full age and under no incapacity, except certain designated contracts, of which this is not 
one. 37 Ann. 554: C. C. 1863, 2230. . 

The plaintiff did not allege or prove that she was either driven by her necessities to make the 
sale, or made it through weakness or improvidence. Neither is it alleged or shown shat 
her husband, who joined and authorized her in the act, was in necessitous circumstances, 
or was weak or improvident. On the contrary, the petition itself conclusively shows that 
the sale was not made for the purpose of obtaining money, for it specially alleges that no 
portion of the purported consideration was ever paid. 

The court is bound to give effect to the written contract of the parties by ascertaining what 
was their true intent. A contract is not the less valid though the true cause or consider- 
ation be not expressed in the act itself. C.C. 1894, 1900. 

The plaintiff's own allegations and the evidence in this record, show, beyond the shadow of a 
doubt, that the instrument which bears upon its face the form of a sale, was simply a re- 
vocation of a donation by consent of both parties, or a reconveyance and return by the 
donee of property which had previously been donated to her by her father. 

** It has been adopted as a general rule of law, that a sale without a price is a donation.” 
13 L. 382. 

‘** Whether an act which is set up as a sale be good as such or not, yet it be clothed with all 
the formalities required by law to give force and effect to donations intervivors, it wlll be 
considered and held valid as a donation.” 10 L. 85; 12 Ann. 529, 681; 15 Ann. 566. 

A debt or obligation contracted or incurred during the existence of the community, for 
improvements made upon the separate property of the wife, is binding upon her. 29 Aun. 
749; 34 Ann. 1163. 


The opinion of the Court was delivered by 


BermupDEz, C. J. This is an action to annul a sale of real estate by 
the plaintiff to the defendant. on the ground of lesion beyond moiety, 
and to have herself decreed the owner of the property. 

The defense is that the tranfer is valid and, if not, that the plaintiff 
should be condemned to pay for improvements on the land. 

From an adverse judgment the plaintiff prosecutes this appeal. 

It appears that on the 19th of July, 1883, the defendant, by notarial 
act, in consideration of natural love and affection, donated the prop- 
erty in question to the plaintiff, his daughter, and that she, on Feb- 
ruary 16, 1886, by a notarial act, on its face purporting to be a sale, 
transferred the same to him, apparently, for one thousand dollars. 

It is claimed that the property was shown at that last date to be 
worth eleven times that sum ($11,000), and the contrary is not pre- 
tended. 

The record contains as plaintiff’s evidence the acts of donation and 
sale, the value of the property at the date of sale. In it is found also 
testimony as regards the defendant in support of his claim for im- 


provements. 
The fundamental ground of the action is lesion, that is injury suf- 
fered in not receiving a full equivalent for the property. This remedy 
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is founded on its being the effect of implied error or imposition. R. 
C. C. 1860. r 

The petition, however, sets forth the formal averment that the con- 
sideration of the sale never was paid. 

Tt does not allege that the amount, in the bona fide intendment of 
the parties was to have been paid, or state any circumstance from 
which it can be inferred that the injury said to have been sustained is 
the result of any error or imposition. It does not even insinuate that 
on some fraudulent or unfair representation, on his part, the defend- 
ant has dishonestly withheld it. 

In the face of the allegation of non-payment, and in the absence of 
any charge impugning the good faith of the defendant, it must be 
deduced that the price mentioned in the deed, never was contemplated 
to be paid, and that the form of sale was preferred and adopted, as 
the best usual mode or channel for the gratuitous transmission in view 
of the property by the original donee to her donor. 

‘If, then, no price was designed to be paid, and the purpose of the 
transaction was simply a transfer of the property back to the latter, 
how can it be consistently pressed that injury was sustained to any 
extent, in consequence of the non-payment ? 

It is clear that, but for the allegation of non-payment, the plain- | 
tiff should have recovered in the absence of counter legal evidence ; 
but it is apparent that by this judicial admission, the plaintiff has 
closed her mouth against any complaint of injury sustained, and thus 
irrevocably put herself out of court. 

The maxim: Restituitur tanquam lesus fully applies. 

The donation and the transfer of the property back must be consid- 
ered under the light of, and together with, the averment in the petition. 

Viewed as a whole, the plaintiff must be held, therefore, as having 
solemnly declared, in the most conclusive manner that she has, without 
any consideration, and in the form of a notarial act of sale, willfully, 
knowingly and gratuitously, conveyed to ber father, the defendant, 
the property which he had some time previously donated to her. ; 

She had a perfect right to do this, and having done it, she is con- 
cluded by her acts. 

It is unnecessary to pass upon the nature and character of this con- 
veyance, and say whether it be a donation, a cancellation or a revoca- 
tion of the previous donation, or a retrocession, or any other act. 

It is manifestly a title translative of real estate which has served as 
a vehicle to accomplish the purpose of the parties, as proved by their 
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deed, which was, to pass the property from the plaintiff’s name to that 
of her father. Stat mole. 

The district judge, in an elaborate and considerate opinion, has 
reached the conclusion that the plaintiff had no foundation to stand 
upon, and has left the parties in the condition in which they deliber- 
ately placed themselves on February 6, 1886. 

We are not authorized to say that he has misconceived the facts and 
misapplied the law. 

Judgment affirmed. 

Justices Poche and Todd, not having heard the argument, take no 
part. 








No. 216. 
THE STATE OF LouISsIANA vs. H. HILL ET AL. 


It is not every error in the rulings of a judge during the progress of the trial that will justify 
the setting aside of the verdict. 

To warrant such action on the part of the court it must be so grave an error as to induce the 
belief that but for its commission a verdict favorable to the occasion might have been re- 
turned. 

Where there is a disagreement between the trial judge and the counsel for the accused touching 
the facts connected with a ruling complained of, and the record does not enable the appellate 
court to ascertain the exact truth, the statement of the judge appearing in the bill of ex- 
ceptions or otherwise of record should control the conclusion of the court on the contro- 
verted points. 


PPEAL from the Eleventh District Court, Parish of Natchitoches. 
Pierson, J. 


D. C. Scarborough District Attorney, for the State, Appellee. 
Jack & Dismukes tor Defendants and Appellants. 





The opinion of the court was delivered by 


Topp, J. The defendants, H. Hill and Noah Cloud, charged with 
arson, the first as principal and the other as an accessory before the 
fact, were tried, convicted and sentenced to imprisonment at hard 
labor, the former for seven years and the latter for ten years. 

Cloud alone has appealed. 

He complains of two rulings of the trial judge on questions of evi- 
dence and presents two bills of exception. 

1. The first bill was taken to the ruling of the court permitting a 
witness on the stand to be interrogated touching the relations existing 
between Hill and Cloud sometime previous to the commission of the 
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offense, and the declaration of the former concerning the failure or 
insolvency of the latter. 

It was competent to prove the relations between these parties and 
the only part of the interrogations that could under any circumstan- 
ces be held objectionable, is that calling for the declarations of Hill in 
regard to Cloud’s failure. 

The answer of the witness to this question, if answered at all, does 
not appear in the record and so we have no means of judging whether 
such answer was in any way prejudicial to the accused, or had any 
connection whatever with the crime charged. From tie argument of 
the defendants’ counsel we may readily infer that there was no such 
connection, for he characterizes the question as wholly irrelevant and 
asks what possible bearing it could have had on the commission of the 
crime. 

It is not enough that a question toa witness is objectionable, but to 
justify the disturbance of a verdict against a person for a grave offense 
—such as arson—it must clearly appear that the question was intended 
to call out facts that were wholly inadmissible and that the answer to 
it would manifestly work to the defendants’ injury and prejudice. 
There is no such showing here, but on the contrary, so far as we can 
judge from the reasons of the judge given in the bill and the argument 
of counsel, the question was an idle one, wholly irrelevant and in no 
way calculated to affect the accused. 


We repeat that it is not every error committed by the trial judge 
during the progress of a prosecution that would authorize a setting 
aside of the verdict, but it must be an error of such grave import as to 
reasonably justify the belief that but for its commission a verdict 
favorable to the accused might have been returned. State vs. Brett, 
6 Ann. 658; State vs. Garic, 35 Ann. 974. 

2. The second bill was taken to the admission of certain declara- 
tions of Hill, the principal in the crime charged, evidently of a damag- 
ing character against the defendant Cloud. 

From a reading of the bill it would seemingly appear that an objec- 
tion was made to the admission of such declarations upon the ground 
that these declarations were made by Hull, co-conspirator with Cloud, 
after the commission of the offense and after the purpose of the con- 
spiracy had been consummated and the conspiracy itself at an end. 

This objection, if made, was a good one and required the rejection 
of the testimony offered; but we note in the bill of exceptions that 
the judge in explaining his ruling states positively and unequivocally 
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that no such objection was made to the testimony and that if it had 
been made he would have sustained it. 

It further appears that this disagreement between the judge and the 
counsel was caused by the fact that the bill of exception was not pre- 
pared and sigued during the progress uf the trial, and when objections 
were made to the evidence offered, but after the trial had ended and 
not then in open court, but in chambers, a very irregular and objection- 
able practice, which is well calculated to lead to such differences be- 
tween the judge and counsel. 

Following established precedents, we are bound in such cases of 
disagreement to be governed by the statements of the judge where 
the record affords no conclusive proof on the subject, as in the instant 
case. 

This disposes of the matters embraced in this appeal; and under 
the views expressed it is plain that there is no reason to disturb the 
verdict and sentence complained of. 

Judgment affirmed. 











No. 202. 
H. L. Fox & Co. vs. JoHN R. JONES. 

Plaintiffs, having sold a locomotive to defendant at a price of $2000, subject to latter's right 
to reject it after trial, defendant did reject it. Agreement then made that defendant 
should further use the locomotive for twelve days, at end of which he was either to de- 
liver it or pay the price. He afterwards refused to do either and held and used the lo- 
comotive. Plaintiffs claim damages for tortious conversion in the value of the locomo- 
tive ftxed at a higher amount than the price originally agreed. Case was tried by jury on 
this issue, plaintiffs asserting value to be greater and defendant asserting it t » to be less 
than the price. Jury found for greater sum. Held: that defendant having abandoned 
the sale and sought to reduce his liability below the price, cannot now set up the price 
as the measure of his debt. Had the jury found a less amount, the plea would not have 
been heard. 

Plaiutiffs are not entitled to special damages for attorney's fees in this suit and amend- 
ment to that effect refused. 

The verdict of the jury, being based on their estimate of conflicting evidence and being ex- 
pressly approved by the judge, will not be disturbed. 


PPEAL from the First District Court, Parish of Caddo. 
Hicks, J. oa 
Land & Land for Plaintiffs and Appellees. 
Wise & Herndon for Defendant and Appellant. 


The opinion of the Court was delivered by 
FENNER, J. There is no dispute as to the following facte, viz: 
Plaintiffs sold to defendant a second-hand locomotive engine at the 


price of $2000, subject, however, to trial and rejection if not found sat- 
59 
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isfactory. The engine was shipped to and received by defendant, 
who, after trial, rejected it, but, at the same time, requested the use 
of it for twelve days longer as a compensation for delay, etc., binding 
himself to turn it over to plaintiffs at end of that term or to pay 
' for it, which proposition was accepted. At the expiration of the term 
defendant refused either to surrender the locomotive or to pay for it* 

After putting him in default, plaintiffs brought his action by an orig- 
inal petition asking judgment for the return of the locomotive with 
damages, or for the price. Subsequently and before answer they 
amended their petition, alleging the tortious conversion of the prop- 
erty and claiming damages in $2600 as the value of the engine and 
$250 as special damages for attorney’s fees in this suit. 

Defendant, at first, fled an answer of general denial, which he sub- 
sequently amended by an offer to return the locomotive and to pay a 
full price for its use. 

No exception or objection was made to the amended petition of plain- 
tiffs, and the case was tried on the issue of tortious conversion and the 
measure of damages in the value of the property. On defendant’s 
prayer, the trial was before a jury. Evidence was taken pro and con 
as to the value of the locomotive, plaintiffs’ witnesses estimating it as 
high as $2500, while defendant’s placed it as low as from $1000 to 
$1500. The jury found a verdict for $2,361.61, for which judgment 
was rendered. 

Defendant assails the judgment on two grounds: 

Ist. He claims that he is bound only for the stipulated price of the 
engine, viz: $2000. We think it is too late for him to take this posi- 
tion. He voluntarily abandoned his conditional contract of sale, ac- 
cepted the issue of conversion, and the value of the engine as the 
measure of damages. Had the jury followed the estimates of his wit- 
nesses and found a value less than the stipulated price, we should not 
have heard this plea from him, and we cannot listen to it now. 

He a'tacks the verdict as excessive. Ordinarily the price at which 
plaintiffs had sold the property might be taken as a binding valuation 
thereof by themselves. But reasons are given why the price stipulated 
turned out to be less than the value at the time of sale and why the 
value had subsequently advanced. 

The evidence as to the value was ccnflicting; the finding of the 
jury is fully supported by plaintiffs’ evidence to which the jury evi- 
dently gave credence. It is supported by the approval of the judge 
expressed in his reasons for refusing the new trial. We find no grounds 
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justifying us in disturbing it, and considering the illegal and high - 
handed course of defendant, we have no inclination to do so. 

The judge did not err in charging the jury that the claim for attor- 
ney’s fees as special damages was untenable and the amendment in 
that respect asked by plaintiffs is denied. Chapuis vs. Waterman, 34 
Ann. 58; Roos vs. Goldman, 36 Ann. 132; Chamberlain vs, Worrell, 38 
Anp. 348. 


Judgment affirmed. 








No. 211. 
THE STATE OF LOUISIANA Vs. ABRAM CARRIES. 


Notwithstanding the defendant's challenges have been exhausted, at a time when one made 
by the counsel for the State is sustained, no ground of complaint is afforded the former 
The right is that of selection, and not that of rejection by the State. 


PPEAL from the Eleventh District Court, Parish of Natchitoches. 
Pierson, J. 


D. C. Scarborough District Attorney, for the State, Appellee. 
W. G. McDonald for Defendant and Appellant. 





The opinion of the Court was delivered by 


Watkins, J. The accused prosecutes this appeal from a conviction 
of murder, without capital punishment, and a sentence of lifetime im- 
prisonment. 

His sole complaint is that the trial judge incorrectly sustained a 
challenge for cause, made by the State’s counsel to the juror, G. D. 
Tessier, and excused him from service, notwithstanding his (defend- 
ant’s) challenges had, at the time, been exhausted and those of the 
State had not. 

In State vs. Wyatt Cruch, 38 Ann. 481, we said: “It is no longer an 
open question in criminal jurisprudence that the rejecting of a juror 
by the trial judge, even if erroneous, affords of itself no legal ground 
of complaint to the accused.” 

In State vs. Shields, 33 Ann. 1410, the same question was passed upon 
and the saine doctrine was announced. 

While it is true that the challenges of the defendant had been ex- 
hausted at the time, he was not compelled to accept an obnoxious 


_ juror, on account of the judge’s ruling. The juror was excused from 
J ’ J g J 


service. 
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His right is confined to the selection of jurors. He has none to com- 
plain of the rejection of them by the State. State vs. Cruch, just 
cited ; State vs. Durr, unreported. The ruling of the trial judge was 
correct. 


Judgment affirmed. 








No. 205. 
W. E. HAMILTON ET AL. vs. STATE NATIONAL BANK. 


A judicial mortgage attaches to real property of the debtor and affects third persons on reg- 





istry of- the judgment. 

A voluntary transfer subsequently made by the debtor to one who was then a creditor for the 
unpaid price of sale of such property to such debtor, in consideration of the return of the 
note, and who had not acquired, from the original vendor, the right to demand the nullity 
of the sale, in case of non-payment of the price, does not discharge the judicial mortgage. 

The property thus transferred passed cum onere and is liable to be subjected to the payment 
of the judgment. 

PPEAL from the Second District Court, Parish of Bossier. 


Drew, J. 


Snider & Smith for Plaintiffs and Appellants: 


Mortgagos and privileges are extinguished and confused when the |creditor acquires the 
ownership of the thing subject to the mortgage and privilege. R. C. C. 3277, 3411; 15 
Ann. 407; 25 Ann. 559, 560; 34 Ann. 1032, 1035; 33 Ann. 454, 463. 

A conventional sale or exchange, although made in satisfaction of a prior mortgage, does not 
discharge or extinguish existing mortgages. The sale must be jjudicial to have that 
effect. Ayrand vs. Babin, 7 N.S. 471. 

A consent sale in consideration of a prior mortgage does not defeat subsequent mortgages. 
The property passes cum onere and the younger mortgage may be enforced against the im- 
movable in the hands of the third possessor. 

The right to have the sale dissolved for non-payment of its purchase price does not pass with 
the transfer of the note of the purchaser. Swan vs. Gayle, 24 Amn. 501 to 504; 9 Amn. 
84; Heirs of Castle vs. Floyd, 38 Ann. 583 and authorities there cited. 

The general denial only puts at issue the facts necessary to plaintiff's recovery. 
Wood, vs. Nicholls, 33 Ann. 749, and authorities there cited. 

Extinguishment of mortgages by effect of the dissolving condition is analagous to that of 
payment, release, etc.; it is_a plea that must be specially pleaded, 33 Ann. 479 and au- 


Heirs of 


thorities. A 
The general denial reduces the controversy betwein the parties to the |question of the truth 


or falsity of plaintiff's allegations. The petition alleged that defendant is the owner and 


third possessor of the land in controversy and that said lands are} subject to plaintiff's 
mortgage, and that the defendant admitted on the trial that plaintiff’s mortgage is valid and 
an existing judgment against C. C. Nowell and that the same was recorded as a mortgage 
against him, Nowell, while he was the owner of the land; the answer shows that said 
Nowell is the author of defendant's title. Defendant has admitted the mortgage versus 


the land and has not shown that it was lifted. 


oy 
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Litigants must be held closely to their pleadings, and courts will decide the issues as made by 


the pleadings and nothing more. 
A sale or exchange from the debtor to the creditor in consideration of a prior mortgage will 
not erase nor affect subsequent mortgages unless the purchaser be the wife of the vendor. 


J. H. Keyser for Defendant and Appellee. 





The opinion of the Court was delivered by 

BERMUDEZ, C. J. This is an action to enforce a judicial mortgage 
against property belonging to the defendant bank. 

The material facts as ascertained from the admission of the parties, 
are the following: 

On March 20, 1878, Connell sold the property to Nowell for $4070, 
for which he issued his note due November Ist, 1879. The act was 
recorded. 

On September 21st, 1878, following, plaintiffs obtained a jadgment 
against Nowell for $2102.67 with interest and subject to a small credit, 
which was recorded three days afterwards. 

On December 10th, 1881, Nowell transferred the property to Payne, 
who had acquired the note, the consideration of the cc nveyance being 
the return of the note of the latter to the former. 

On July 31, 1883, Payne transferred the property to Payne, Ken- 
nedy & Co., who, on February 11, 1887, conveyed it to the bank de- 
fendant herein. 

The plaintiffs pray merely that their judicial mortgage be recog- 
nized and enforced by the sale of the property, in default of abandon- 
ment of it by the bank. Their averments are denied and title is 
claimed by the defendant. The appeal is taken from a judgment ad- 
verse to plaintiffs. 

The question presented is simply, whether the mortgage resulting 
from the registry of plaintiffs’ judgment against Nowell has continued 
to attach to the land, notwithstanding the transfer of it by Nowell to 
Payne. 

It is clear that, as the property stood in the name of Nowell at the 
date of the recording of the judgment, the judicial mortgage did af- 
fect it. R. C. C. 3328. 

It is also clear that, had not Connell transferred the note and had he 
not been paid the same, he could have brought a suit to annul the sale 
and that the property would have returned to him free from the judi- 
cial mortgage in favor of plaintiffs. 19 L. 30; 3 Ann. 217; 6 Ann. 2; 


12 Aun. 699; R. C. C. 2045, 2046, 2047, 2561; 8 L. 83. 
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But the fact is, that Connell did transfer the note to Payne but did not 
at the same time, confer on him the right to demand the nullity of the 
sale in case of non-payment of the price. 

The transfer of the property by Nowell to Payne must not there- 
fore be viewed as though made to Connell. 38 Ann. 583. 

It consequently follows that the property has not passed free from 
the judicial mortgage, but that 1t was conveyed cum onere. 

It has been held and properly too, that, even where a sale is annulled 
by agreement between the original parties, whatever its validity may 
be as to them, the retroversion dees not necessarily affect third persons. 
Ricks vs. Goodrich, 3 Ann 217. 

In a subsequent case, Mr. Justice Rost delivered an interesting and 
learned opinion in which it is distinctly reannounced +i-at, where the 
retrocession is the voluntary act of the parties, the rights of third per- 
sons are not always affected thereby. Chretien vs. Richardson 6 Aun. 2. 

In a more recent suit, decided by the present Court, the following 
language was used : 

“If the parties desire to substitute the voluntary for the judicial res- 
cission and to give to the former the extraordinary effect of revoking 
the contract ab initio and of obliterating all claims and privileges of 
third persons against the property, which may have been acquired 
during the possession of the purchaser, we are satisfied they were 
bound to comply, in their voluntary act, with all the requirements 
which the law would have imposed in the judicial proceeding. The 
purchasers had no authority to abandon or even to compromise the 
rights secured to them by law to the prejudice of a creditor who, by 
seizure or orthewise had acquired a privilege on tle property.” 

This exposition of the law rests on conservative principles, followed 
by all civilized nations. Sic utere tuo, ete. R.C. C. 11, 1989. 

Had the sale, under judicial process, taken place and the property 
not realized more than enough to satisfy the veudor’s claim, necessa- 
rily the judicial mortgage would “have ceased to affect the property 
which would then have passed unincumbered to the adjudicatee. 

Under the circumstances of this case, it is manifest that a fortiori 
the voluntary transfer does not affect such third persons, as it was made, 
not to the original vendor, but to one who was only a creditor for the 
unpaid price of sale and who had not been subrogated to the right of 
the vendor, to demand the nullity of the sale on account of non-pay- 
ment of the price and the less so, as in this instance, suit had been 
brought to enforce payment, pending which the debtor transferred the 
property in consideration of the return of the note. 
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In Castle vs. Floyd, 38 Ann. 583, this Court held that the right to 
have the sale rescinded owing to the non-payment of notes represent- 
ing the purchase price, did not pass with the note without a special 
agreement to that effect. 

It is perhaps proper to state that the suit meade to enforce pay- 
ment had been instituted by Payne, Kennedy & Co., a firm of which 
Payne was a member and for which he had acted, and that, when the ; 
property was conveyed to him during the proceedings, it was in reality 
for account of the firm. 

We therefore-conclude that the judicial mortgage claimed by the 
plaintiffs ought to have been recognized and that, in default of a sur- 
render of the property, or satisfaction of the debt, the judgment must 
be enforced by sale. 

We do not pass upon any mortgage or other rights, if any, which 
may be asserted adversely to plaintiffs, as no issue on that subject was 
presented by the pleadings. 

It is therefore ordered and decreed that the judgment appealed 
from be reversed, and that there be now judgment in favor of the 
plaintiffs recognizing the judicial mortgage claimed by them on the 
land described, and that, in default of payment of that judgment or 
surrender of the property, the same be seized and sold, after compli- 
ance with all legal requirements, to satisfy the judgment in capital, in- 
terest and costs in both courts. 


Fenner, J. takes no part. 








No. 199. 
THe StaTE or LOUISIANA V8. ALONZO JONES. 


The conlusive presumption of the English common law that a male infant under the age of 
fourteen years is physically incapable of committing the crime of rape, was based entirely 
on the physiological fact that, under the climate and other conditions prevailing in En- 
gland, puberty is very rarely attained under that age. 

The contrary being unquestionably the fact in Louisiana, the rule has no application ; fol- 
lowing 2 Pick, 30; 2 Parker, 174; 14 Ohio, 222; 17 id. 515, 521. 


PPEAL from the First District Court, Parish of C yddo. 
Hicks, J 


John R. Land, District Attorney, pro tem., for the State, Appellee : 


The court may instruct the jury to try the case according to the law, the evidence and their 
experience. _Bishop’s Criminal Procedure, vol. 1, sec. 982. 

The presumption of the common law, that an infant under the age of fourteen years is abso- 
lutely incapable of committing the crime of rape, does not prevail in America. Modified 
to our own circumstances and conditions, the law is: An infant under the age of fours 
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teen years is presumed to be incapable of committing the crime of rape, or an attempt to 
commit it; fut that presumption may be rebutted by proof that he has arrived at the age 
of puberty, Desty’s American Criminal Law, sec. 22 b; Williams vs. The State, 14 Ohio 
Rep. 222; O'Meara vs. The State, 17 Ohio Stat. 521; Penn vs. Sullivan, Add. Rep. 143; 
Com. vs. Thomas, 1 Virg. Cas. 307; Com. vs. Green, 2 Pick Rep. 381; State vs. Handy, 4 
Harrington 566; Moore vs. State, 17 Ohio &. 521, etc. 

Burglary is an attempt, and its special reprehensible quality is derived from the particular in- 
tent, and not from the act. which may be either evil or indifferent, hence the question of 
physical capacity to commit rape (the act) is foreign to the issue, the sole question being 
the intent. Bish. Crim. Law, vol. 1, sec. 728. 


T. F. Bell for Defendant and Appellant. 


The opinion of the Court was delivered by 

FENNER, J. The defendant “was indicted under section 854 of the 
Revised Statutes for entering the dwelling-house of one Gilliland in 
the night-time, without breaking, with intent to commit a rape. 

The record presents two bills of exceptions, viz: 

Ist. To the judge’s refusal to give the following charge: ‘If the 
jury find from the evidence that the defendant, at the time of the of- 
fense charged, was under fourteen years of age, he is in law conclu- 
sively presumed to have been physically incapable of committing the 
crime charged in the indictment, and is therefore entitled to an acquit- 
tal.” 

2d. To the following charge given by the judge, viz: ‘That if the 
evidence shows that the defendant was, at the time of the offense 
charged, over seven and under fourteen years of age, the law raises 
the presumption that he was mentally incapable of distinguishing right 
from wrong, but the presumption may be rebutted by evidence of 
guilty knowledge of wrongdoing; aud as to his physical capacity to 
commit the crime charged against him, the law raises no presumption 
whatever founded on age, but leaves said pliysical capacity as a fact 
to be determined by the jury from the evidence in the case and view 
of the accused and the experience of the jury in such matters.” 


I, 


In his refusal to give the charges asked by defendant, the judge is 
sustained by the authority of the courts of Massachusetts, New York 
and Ohio. Com. vs.:Green, 2 Pick. 380; People vs. Randolph, 2 Park. 
174; Williams vs. State, 14 Ohio 222; O’Meara vs. State, 17 id. 515; 
Moore vs. State, ib. 521. 

It is admitted that the charge asked embodied the rule adopted by 
the common law of England; but the American decisions above re- 
ferred to, held that the rule was based upon the physiological fact that 
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in the climate and amongst the population of England and the other 
northern countries of Europe, puberty was so rarely attained under 
the age of fourteen in males as to justify the presumption that prior 
to that age a boy is incapable and hence cannot be convicted of rape. 
But recognizing that the period of puberty is affected by circumstances 
of race, climate habits and conditions of life, and discovering, as a 
fact, that in this country puberty is frequently attained at an earlier 
age than fourteen, they refused to apply the English rule, holding that 
the rule, being founded wholly upon the facts prevailing in England, 
had no application to the different facts existing in this country. 


The reasoning applies with much greater force to the climatic and 
racial conditions of Louisiana. These authorities fully sustain the 
refusal of the judge to apply the English rule and we have no hesita- 
tion in following them. 

Il. 


It is claimed, however, that the charge actually given by the judge 
went further than the authorities above quoted, because the latter, 
while rejecting the conclusiveness of the presumption, still maintained 
the presumption itself as applicable until rebutted by proof; while the 
judge a quo charged that the law raised no presumption whatever 
founded on age, but left the physical capacity as an independent fact 
to be determined by the jury. 

We think the judge’s conclusion is the logical sequence of the rejec- 
tion of the English rule; for if the common law of England does not 
establish a presumption applicable here, what other law establishes 
any presumption whatever? We have certainly no statute to that ef- 
fact other than the act of 1805 (Rev. Stat § 976) which adopts the 
common law of England as to crimes, rules of evidence and criminal 
proceedings, “changing what should be changed,” except so far as 
modified by statute. This statute placed us in the same relation to 
the common law of England on these subjects which was occupied by 
the States of Massachusetts, New York and Ohio, and holding, with 
the courts of those States, that it did not import this presumption be- 
cause founded solely on facts and conditions which do not prevail in 
this country, we doubt the judicial authority to substitute it by a 
different presumption. 

If, however, we were to follow the example of those courts in modi-- 
fying the common law rule ouly so far as necessary to make it conform 
to the conditions existing here, we should still reach the same conclu 
sion announced by the judge a quo. 
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The Ohio court said: “In our State we know that many infants 
under fourteen are capable of being guilty, but that a majority are not 
capable under that age. Hence we are compelled to suit the rule of 
law to the facts, as the rule itself has no authority but in fact. Modi- 
fied, then, to our circumstances and condition, the rule is, an infant 
under the age of fourteen is presumed to be incapable of committing 
rape, but that presumption may be rebutted by proof. Williams vs. 
State, 14 Ohio 222.” 

Obviously the modification was based on the fact stated that, in Ohio, 
“the majority are not capable under that age,” which supported the 
presumption of incapacity, but subject to rebuttal. 

Now, in Louisiana, we believe we hazard nothing in. saying that a 
large majority of youths attain puberty before the age of fourteen 
years. Therefore there is no foundation for any presumption of inca- 
pacity. 

It might be wise for the legislature to establish some limit of age 
within which an irrebuttable presumption of incapacity might result ; 
but it has not done so. It would not, and could not, with any reason, 
fix so high a limit as fourteen years. 

The State of Louisiana has no broader subjection to the common 
law of England on the subject of crimes and offenses than the other 
States of this Union, and it is settled that only so°much thereof is 
adopted as is applicable to our situation and circumstances. 2 Bishop 
Cr. L., sec. 284; 1 Kent’s Com. 472, 473 and note. 

Various provisions of the English common and statutory law, such 
as those with regard to counterfeiting and treason, are rejected as in- 
applicable. 1 Bishop Cr. L., secs. 177, 456, 611, 612. 

We feel fully justified in following the example of our sister States 
in rejecting a presumption fourded exclusively on facts and conditions, 
the opposite of those which prevail in Louisiana. 


Judgment affirmed. 
Poché and Todd, JJ. having been absent from argument, take no 
part. ; 








No. 207. 


THE State or Louisiana vs. W. N. CoLe. 


A decree setting aside a judgment of forfeiture of an appearance bond is theoreticaily and 
practically one granting a new trial and is not appealable. _ 
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‘Trounstine & Co. vs. » Ware and Munn. 


APPEAL tron from the Third District Court, Parish. of Claiborne. 
Young, J. 





E. H. McClendon, District Attorney, for Plaintiff and Appellant. 
John A. Richardson and Chas. W. Seals for Defendant and Appellee. 





The opinion of the Court was delivered by 

BerMupEz, C.J. The appearance bond furnished by the defendant, 
was declared forfeited and judgment rendered, on his failure to appear 
when summoned. 

The surety thereupon took a rule to have the forfeiture set aside and 
the bond annulled, alleging various grounds in support. 

The district judge, after hearing, merely rescinded the judgment. 

From this decree, the State appeals. The appellee moves to dismiss 
on the ground that an appeal dves not lie therefrom. * 

It is evident that the district judge did not pass upon the — 
of the bond assailed by the security. 

His action in annulling the forfeiture leaves matters in the condition 
in which they stood previous to the motion of the district attorney for 
the forfeiture of the bond. 

The right of the State to further proceedings is admitted by the se- 
curity and remains unaffected. 

Theoretically and practically the distriet judge, after reversing and 
setting aside his judgment, has simply granted a new trial. 

It has been repeatedly held that an appeal does not lie from an order 
granting a new trial. 

The motion to dismiss must prevail. 


Appeal dismissed. 








No. 178. 
A. J. TrounsTiInE & Co. vs. R. A. WARE AND G. M. Munn, 
Consolidated with 


CaRTER Bros. & Co. vs. R. A. WARE AND G. M. Munn. 


An order of appeal granted at a term of court subsequent to the one at which the judgment 
appealed from was rendered in open court—is not a legal substitute for citation. In 
such case, citation of appeal is indispensable to the perfection of the appeal. 

In case two different and distinct appeals are granted on one order, one may be sus- 
tained and the other dismissed. 

When a suit has for its object the revocation of a pretended sale as a fraudulent simulation, 

‘ the party whose title is attacked is a necessary party. This issue cannot be tried with 
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the debtor alone, after the suit has been dismissed as regards the alleged simulated 
owner of the property. 

An appeal having been, by plaintiff, prosecuted to the Circuit Court of Appeals from the 
judgment of dismissal, and same having been by that court reversed and the cause re- 
manded ; and, thereafter the plaintiff prosecute an appeal fram the same judgment tu 
this Court, he is conclusively presumed to have abandoned the judgment of said Circuit 
Court of Appeals in his favor. 

The principal and y defendant, having been eliminated from the suit, the only de- 


cree this court can render, is one affirming the judgment appealed from. 





PPEAL from the Second District Court, Parish of Bienville. 
Drew, J. 


D. H. Patterson and J. A. Dorman for Plaintiffs and Appellants: 


Amendments should always be allowed, when justice is subserved thereby if they do 
not change the substance of the issue, and cause no injury to the opposite party, nor 
prejudice to his rights. 27 Ann. 316; 36 Ann. 786 and 32 Ann. 395. 

Amendments do not change the substance of the issue when they can be cumulated with 
the original pleadings. 10 Ann. 599 and 8 N. S. 226. 

Sabstance of demand is not changed when the prayer is the same in original and amend- 


ment. 8 N. S. 226. 

Courts will more readily allow an ameudment than refuse it, because injustice is less liable 
to be done thereby. 5 Ann. 566; 32 Ann. 829. 

Insolvency is proved when plaiutift shows debts and defendant fails to show sutticient 


property to pay them. C. C. 1985. 
Simulation can only be be proved by indirect and circumstantial evidence. 29 Ann 8; 33 


Ann. 1065. 
When fraud or sinulation is at issue any act of one of the parties to it bearing on the issue, 


is relevant. 29 Ann. 4, 

The court is not bound to believe the witness, but may disregard his entire evidence when 
he is one of the interested parties. 33 Ann. 1063. 

When the evidence shows the party has not the means to purchase it, it is presumed to be- 
long to the party alleged. If not, the burden is on the defendant to show that it is his 
33 Ann. 1063 ; 11 Ann. 228. 


Watkins & Watkins for Defendants and Appellees: 


The opinion of the Court was delivered by 

Watkins, J. By consent of parties these causes we consolidated 
and tried together in the lower court. 

Appellee, G. W. Munn, filed in this Court a motion to dismiss the 
appeal on the following grounds, viz: , 

Ist. Because he has not been cited to answer the appeal; and that 
an order of appeal, made at a term subsequent to the one at which the 
judgment appealed from was rendered, is not a legal substitute for a 
citation. 

2d. Because ‘‘no bond was ever filed within the time required by 
law ; and none is embraced in the clerk’s certificate to the transcript.” 





‘ 
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It appears from the record that there was a judgment rendered and 
signed on the 24th of December, 1885, in the suit of Trounstine & Co. 
vs. Wareand Munn, sustaining the exception of Munn, dissolving plain- 
tiff’s attachment in so far as it effects the property of Munn, and dis- 
missing the suit as to Munn. 

In the suit of Carter Bros. & Co. vs. Ware and Munn, a precisely 
similar judgment was rendered in respect to Munn, on the day preced- 
ing. In the former case the plaintiffs petitioned im open court for ap- 
peals suspensive and devolutive, ‘‘from the judgment rendered against 
him on the — day of December, 1885, sustaining the defendant Munn’s 
exception of no cause of action, and dismissing plaintiff’s suit, as to 
G. W. Munn; and also from the judgment rendered herein on the 19th 
of July, 1886.” The order is of the same tenor, as the petition, and it 
was granted “in open court,” on the 23d of July, 1886. 

In the latter vase a similar petition was filed—the only difference be- 
ing a prayer for citation, in the latter—and a similar order was granted 
on the same date. 

Neither record contains any citation, or service, or any substitute 
therefor. The bond for appeal in each case was only filed on the 2d 
of October, 1886—long subsequent to the expiration of the ten days 
allowed by law for suspensive appeals. 


The objection w ged to the want of citation, affects fatally plaintiff's 
appeal from the judgment, in each case, that was rendered in Decem- 
ber, 1885. The appeal that was granted on motion ‘‘in open court” at 
a subsequent term, in July, 1886, was unavailing, in so far as they are 
concerned, and they must be diemissed. But the same principle does 
not apply to the judgment that was rendered on the 19th of July, 1886. 
The appeal that was granted therefrom, was perfected by the filing of 
the appeal bonds on October 2, 1886—within a year from its date. In 
so far as that appeal is concerned, the motion must be overruled. 





ON THE MERITs. 


In each suit plaintiffs sue Ware as their debtor, for sundry amounts 
as due them on open account ; and upon proper allegations prayed for 
and obtained attachments, and thereunder caused to be seized and at- 
tached, as the property of Ware, several improved lots in the town of 
New Acadia, and a stock of goods and merchandise—all of which were 
in the ostensible possession of Munn, who is made a party to the re- 
spective suits, on the averment that his title was simulated and fraud- 
~ ulent; and that he had been acting as a person interposed for Ware. 
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The stock of goods alone is estimated in the Sheriff’s return to be 
worth $3115.95. In limine Munn tendered the following exceptions, 
viz: 

Ist. That plaintiff’s petition shows no cause of action in that it is 
not alleged that Munn is insolvent, or unable to pay his debts. 

2d. That no act or intent is alleged against him as a cause for at- 
tachment. 

3d. That he is in possession of the property attached, under 
duly recorded notarial titles, and. same cannot be attacked by attach- 
ment or otherwise. 

4th. That plaintiffs’ debts were out of, and prescribed by three 
years, etc. 

The effect of the judgment of December, 1885, dissolving plaintiffs’ 
attachment and dismissing their suit as to Munn, was to discharge him 
and his property from the suit, and to eliminate therefrom the question 
of simulation vel non, as this issue“could not be tried_with Ware alone. 
Munn was a necessaty party to the suit in this respect. 

An inspection of the record discloses that plaintiffs prosecuted to 
the Circuit Court of Appeals for that district an appeal from that judg- 
ment, and it was by that court reversed and the cause remanded for 
further proceedings. 

When the cause was returned to the district court, the defendant, 
Munn, promptly tendered the pleas of res judicata and estoppel—in 
the alternative—predicated on the judgment of that court that had 
been thus appealed from, and the plaintiffs tendered and filed—on de- 
fendant Munn’s objection and exception—an amended petition, sup- 
plying the hitherto wanting allegations of insolvency and injury. 

These pleas would have presented difficult and delicate questions for 
our consideration, had not plaintiffs placed an interpretation upon the 
two judgments of December, 1885, by obtaining, in July, 1886, orders 
of appeal from them. Thereby they are conclusively estopped from 
denying their existence, and abandoned the judgment of the Circuit 
Court reversing them in February, 1886. For this reason we cannot 
consider the case presented under the reformed pleadings, with Munn 
as a newly made party to them. Plaintiffs’ double appeals have placed 
this impediment in the way. Had they solely relied on the decree of 
the Court of Appeals, that reversed the jungment of December, 1885, 
and resisted the defendaut’s pleas of res judicata and estoppel, and ap- 
pealed from that judgment of the 19th of July, 1886, alone, they would 
have been in line and could have secured a hearing on the whole case. 
As presented they cannot. 
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Aside from these considerations, there are other serious difficulties 
in the plaintiffs’ way, which we need not detail. 

Inasmuch as Munn is no longer a party to the suit, and the judg- 
ments are not questioned here, as regards the debtor, Ware, we shall 
not pass upon them. Under the views herein expressed the judgment 
of the court a qua must remaiv undisturbed, and it is therefore affirmed 
with cost of appeal taxed against the appellants. 

Justices Poché and Todd take no part, not having heard the argu- 
ment. 








No. 212. 
THE STATE OF LourIsIANA vs. Boyp Scott. 


Although a pocket knife be not eo nomine a dangerous weapon within sec. 932 of R. S.., it 
may, by its use, be considered such, under sec. 794 R.S., which provides punishment 
for the infliction, with a dangerous weapon, of a wound less than mayhem. 

A count, charging that the accused ‘‘with a ccrtain dangerous weapon, commonly called a 
pocket knife, did feloniously inflict a severe wound less than mayhem on the body 
of,” when proved, justifies a verdi t of guilty, 

The ruling in 38 Ann. 942 has no bearing here. 


PPEAL from the Eleventh District Court, Parish of Natchitoches. 
Pierson, J. 





D. C. Scarborough, District Attorney, for the State, Appellee. 
Jack & Dismukes for Defendant and Appellant. 





The opinion of the Court was delivered by 


Bermupez, C.J. The indictment contains two counts: On the first 
the accused was acquitted, but on the second he was convicted. 

The prosecution is based on section 794 of the Revised Statutes. 

The second count is that the defendant, with a certain dangerous 
weapon commonly called a pocket knife, did feloniously inflict a severe 
wound less than mayhem on the body of ——, ete. 

The motion in arrest made by the accused, charges that the indict- 
ment is fatally defective, because a pocket knife is not a dangerous 
weapon and because it does not charge “‘with intent to kill.” 

The Statute provides (sec. 794 R. S. ) that, “‘ whoever shall, with a 
dangerous weapon, or witb intent to kill, inflict a wound less than 
mayhem upon another person, shall, upon conviction,” ete. 

It may well be that the accused could not, under sec. 932 R. S. have 
been convicted for carrying a dangerous weapon concealed on or about 
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his person, because a pocket knife is not eo nomine a dangerous weapon ; 
but it does not follow that when, under sec. 794 R. S., the charge is 
that the accused did, with such a knife, feloniously inflict a severe 
wound less than mayhem, such weapon may not be considered by the 
court and jury as a dangerous weapon, by the use made of it, within the 
meaning of that section. particularly as the description of the weapon 
is not necessarily required by the statute, which merely mentions a 
dangerous weapon, i. e., any dangerous weapon which may be so by its 
use, or in itself. , 

Under the count as made, evidence could well have been received 
and if deemed sufficient the jury could have convicted the accused for 
having with a dangerous weapon inflicted a wound less than mayhem, 
on the body of another person. 

It is true that the count does not charge that the accused did, with 
intent to kill, inflict a wound less than mayhem, though it does, that he 
did inflict the wound feloniously, but this is of no moment in this case. 

The charge was made in accord with the requirements of the statute 
and, if the evidence adduced justified the findings, the jury could 
legally return the verdict rendered. 

The ruling in State vs. Nelson, 38 Ann. 942, affords defendant no 
relief. 


Judgment aftirmed. 








No. 203. 


M. M. S. MacKeEnziE vs. J. W. WooLey, Tax COLLECTOR, ET AL. 


When a district judge recuses himseif and calls the judge of an adjoining district to come into 
his court to try the case, the latter may try and determine the cause after nine months 
have elapsed. The law accords ‘to either party in interest the right to have the cause 
transferred to an adjoining district, if it has not been disposed of within nine months 
from the date of the recusation ; but same is directory only, aud does not confer such a 
right as will become prescribed, if not exercised within time indicated. 

A party resisting the enforcement “of a special tax as illegal, cannot avail himself of the 
time that has elapsed during the pendency of his suit to prescribe against it. 

Notwithstanding a private cor. oration is organized for the double purpose of building a rail- 
way aud erecting a cotton compress, the former a public improvement and the latter a 
private enterprise, a special tax voted in its behalf, in aid of the coastruction of the 
former alone, is valid. 

In the contemplation of Article 242 of the Constitution, and Act 84 of 1880, the property tax 
payers who are entitled to vote on the levy of a special tax for the purposes therein 
mentioned, are only those wh» are entitled to vote at a general election under the elec- 
tion laws of the State. ; 

An ordinance of a municipal corporation that has been actually passed by the council, in 
the exercise of its authority, and in accordance with all legal requirements, and has 
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been duly promulgated and passed into execution, is not invalid because it is not signed 
by the mayor or president of the council. 


An ordinance ordering a vote of the taxpayers on the question of a special tax, though sup- 
p!emented by an amendment after it is advertised, will not be vitiated thereby; pro- 
vided, the amendment does not materially affect its essential parts, 

If the rate of taxation be specified in the petition and ordinance, explicitly enough to fully 
advise the taxpayers of the object aimed at, it is sufficient. 


PPEAL from the Second District Court, Parish of Webster. 
Drew, J. 


Snider & Smith for Plaintiff and Appellant. 


Towns are corporations of limited powers and cannot tax except for the very purposes al- 
lowed by the law, and in the manner and under the conditions prescribed by law. 
Cooley on Taxation, 253 and note 1. 

Municipalities must confin» themselves closely within the powers conferred. Cooley on 
Taxation, 96, 257 and note; Burroughs on Taxation, 372-3-4, sec. 128; Municipality No. 
1, vs. Millaudon, 12 Ann 769; Rabassa vs, Mayor, etc.,3 Martin (0. s.) 218; Munici- 
pality No. 3 vs. Johnson, 6 Ann. 20. 


The construction of a compress is not a public improvement in purview of Art. 242 of Con- 
stitution of Louisiana, and Act 84 of 1880. Cooley on Taxation, 78 and note 1; Ib. 79 
and 80 and notes 1 and 2; Ib. 83 and note; Ib. 87 aad note; Ib. 90 and note; Burroughs 
on Taxation, secs. 23, 24, and 25; 58 Maine 590; 4th Cold, (Tenn.) 419, 425; ‘Ihe People 
ex rel. vs. Salem, 20 Mich. 452; 4 Am. Reports, 400. 

Act 80 of 1884, must be strictly construed, is mandatory, and a rigid coupliance with its 
provisions is a condition precedent to levy of taxes in pursuance with its provisions. 
Cooley on Taxation, 254 and notes 1 and 2; Ib. 255 and notes !, 2, 3, and 4. 


Watkins & Watkins for Defendants and Appellees: 


Unless the purpose for which the tax is levied is unconstitutional or illegal, the Supreme 
Court is without jurisdiction, unless the amount involved is large enough to give juris- 
diction. 36 Ann. 801, Cobb vs. McGuire. 

A railroad and a compress are public improvements, under certain circumstances. Bur- 
roughs on Taxation, 19 and 20; 2 Robinson 209. 

The judge called to try a cause, vice the judge recused, is without jurisdiction after the 
lapse of nine months to try the cause or to make orders in the original parish. Acts of 
1880, No. 40, p. 39, sec. 5; 37 Ann. 392, State ex rel. Fontelieu vs. DeBaillon, Judge et al. 

When new parties become interested in a suit they should be cited. When the original de- 
fendants become functus oficio and their successors are neither cited nor appear, the 
suit on exception, should be dismissed for want of parties litigant. 

Tt is not essential that the mayor sign the town ordinances; but should he, and they become 
lost or destroyed, parol can be substituted. 2 Ann. 939; Town vs, Andrus, 37 Ann. 699 ; 
Acts of 1853, No. 59. pp. 37, 39; Acts 1850 p. 70; Dillon pp. 340, 341, 342, 444, section 450 
and notes, and section 331 and notes ; 35 Ann. 960, section 3, Duperier vs. Viator. 

Property taxpayers entitled to vote are males, over twenty-one, who pay their taxes. Those 
alone are counted who are entitled to vote. 35 Ann. 91, Duperier vs. Viator, section 4; 
Constitution of 1879, arts. 184 and 185. 

An election is valid when the choice of the majority is fairly expressed. 29 Aun. 614, 625 ; 
32 Ann. 987 “60. ; Cooley’s Constitutional Limitations, pp. 619 to 621. 
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The opinion of the Court was delivered by 

Watkins, J. This is an injunction cuit in which resistance is made 
by the plaintiff to an advertised sale of certain personal property of 
his, for the payment of certain municipal special taxes assessed by the 
corporation of Minden, and which he complains of as illegal, on the 
following grounds, viz: ; 

Ist. That same were levied for purpose contrary to the Constitution 
and laws, in that they were in aid of the construction of the Minden 
Railroad and Compress Company ; and that ‘‘to procure, construct, own 
and operate machinery and works for compressing cotton” is not a 
“public improvement.” 

2d. That one-third of the property taxpayers of said town, did not 
petition for the levy of said tax, as required by sec. 1 of Act 84 of 1880. 

3d. That the publication of said petition and the ordinance of the 
said corporation, directing an election to be held, was not signed ofti- 
cially by the mayor or other proper official thereof. 

4th. Thatsaid election was held prior to the lapse of thirty days 
from the first publication thereof. 

5th. That the proposition submitted to the property taxpayers at 
said election did not specify the rate of taxation, as provided and re- 
quired by the provisions of Act 84 of 1880. 

He avers that said illegal tax is declared to be fixed at five mills, 
and for a period of ten years, upon all taxable values within that cor- 
poration, and although the sum demanded is less than $100, it will, in 
the future, aggregate a large sum; and he prays that same be adjudged 
and decreed illegal. 

The town authorities were cited and joined the tax collector in his 
answer, pleading the general issue, and alleging that ‘all thivgs were 
done, and upon due, full and legal notice, and that the election was 
duly and legally ordered and the levy of the tax sanctioned by a unani- 


mous vote of the taxpayers. 
x; 


Defendant’s objection that this Court is without jurisdiction ratione 
materia is not good. 37 Ann. 507, 898; 38 Ann. 99, 230. 

The judge of the district wherein the suit was filed, recused him- 
self on account of personal interest as a stockholder in railway and 
compress company, and called the judge of the adjoining district to 
try the case. The defendant excepted to the capacity of the judge 
thus called to try the case, and plead the prescription of nine months 
as a bar to any proceedings io said cause in the parish of Webster. 

The call was made on the judge who tried the case in the mode in- 
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dicated in section 3 of Act 40 of 1880, of the 25th of Juue, 1885, and 
judgment was rendered on the 29th of June, 1887, more than nine 
uonths having elapsed in the interim. Section 6 of the act cited directs 
“that whenever any recused cause, for the trial of which a district 
judge has been appointed, as provided in sections 2 and 3 of this act, 
it shall be the duty of the district judge to order the transfer of such 
cause to the district court of the nearest parish of an adjoining district, 
the judge of which is compelled to try the cause,” etc. 

This exception appears not to have been passed upon by the judge 
a quo, and the trial was proceeded with and judgment rendered. It 
being unfavorable to the plaintiff he filed a motion for a new trial on 
the sole ground that it was contrary to law. This exception was mani- 
festly abandoned. 





If. 


The plaintiff pleads the prescription of one, two and three years 
against the taxes sought to be collected. They appear to have been 
assessed in 1823, and became due on the 31st of December of that year. 
The suit was brought and service accepted on September 18, 1884, and 
has been since that time pending and untried, 

The plea of prescription was filed on the 27th of June, 1887. Three 
years had not then, and have not at this time, elapsed. But conceding 
for the argument, that the prescriptible period had elapsed, it could 
not avail the plaintiff whose injunction against the enforcement of the 
tax, has prevented its collection in the meanwhile. 


Ill. 

The tax complained of as illegal, was assessed in the alleged pur- 
suance of an ordinance passed and an election held under and in con- 
formity with the provisions of Act 84 of 1880, putting in force the 242d 
article of the Constitution. The latter provides that ‘ the General 
Asssembly shall have power to enact general laws authorizing the 
parochial or municipal authorities of the State, under certain circum- 
stances, by a vote of the majority of the property taxpayers in num- 
bers and in value, to levy special taxes in aid of public improvements, 
or railway enterprises; provided, that such tax shall not exceed the 
rate of five mills per annum, nor extend for a longer period than ten 


years.” 

Section 1 of the act cited declares that whenever one-third of the 
property taxpayers of a municipal corporation shall petition it ‘ to 
/ levy a special tax in aid of any work of public improvement or railway 
enterprise,” it may order a special election for that purpose. 

' Section 2 provides “that a special tax may be levied by any parish, 
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city or incorporated town in this State to aid the construction and 
ereetion of public buildings, bridges and other works of public improve- 
ment,” etc., and when a “‘majority of the property taxpayers * * * 
shall vote therefor.” 

The name of the private corporation is the “ Minden Railroad and 
Compress Company,” and it was organized for the double purpose of 
erecting and constructing a tap or short line railway connecting with 
the Vicksburg, Shreveport and Pacific Railroad, and of constructing, 
operating and maintaining a cotton compress. 


The petition of the taxpayers, which is the foundation of all the 
subsequent proceedings, requests that there be levied “a special tax 
in aid of a railway enterprise to aid in constructing a railroad from 
Minden to a point of junction with the railroad near J. G. Lanes. To 
aid the railroad called ‘ Minden Railroad and Compress Company, ete.’ ” 


Prececed by a preamble setting forth the substance of the petition, 
is an ordinance of the town council directing the question to be sub- 
mitted to the vote of the property taxpayers. 

It bears date May 8, 1883, and the date fixed for the election was the 
16th of June following. On the 16th of May, 1883, there was a supple- 
mentary ordinance passed amending and re-enacting section three of 
the origival ordinance, so as to direct the manner of holding the 
election. 

It left the original in full foree in all other respects. Without con- 
sidering other evidence in the record, it appears to have been the 
manifest and clearly expressed intention of the petitioning taxpayers 
and council to limit and restrict the tax to the construction of the rail- 
way, Which is a * public improvement.” 

This purpose is strengthened by the fact that the contemplated com- 
press has not been constructed and no steps have been taken towards 
it, notwithstanding all other taxpayers than the plaintiff have paid 
their taxes. 

IV. 

To the petition of the taxpayers there are seventy-nine signatures. 

On the list of qualified voters in the corporation of Minden as ap- 
pears upon the assessment roll of 1883, there are one hundred and 
eighteen names. 


To overcome this certificate of the tax assessor, the plaintiff intro- 
duced proof to the effect that there were some young men who owned 
assessable values that had not been assessed; and that there were 
some married women and minors who owned property which had not 
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been assessed; upon the theory that they were property taxpayers ip 
the sense of the Constitution and law. 

Articles 242 and 209 being in pari materia, must be construed to- 
gether; and the latter provides that the levying of a special tax shall 
be “submitted to a vote of the property taxpayers of such parish or 
municipality entitled to vote under the election laws of the State.” 

In 35 Ann. 957, Duperier vs. Viator, this Court held, that the prop- 
erty taxpayers entitled to vote are only those who are eutitled to vote 
at a general election. 

We are satisfied that more than one-third of the property taxpayers 
entitled to vote signed the petition. 

¥s 

The original ordinance does not seem to have been signed by the 
mayor of the town; but the amendment which recites its substance 
was, and both were advertised and offered in evidence. 

In The Town of Opelousas ex re]. C. M. Thompson, President, vs. 
Andrus, we held that where an ordinance of a municipal corporation 
had been actually passed by the council in the exercise of its authority 
and in accordance with all legal requirements, and had been duly 
promulgated by publication, and had passed into execution, the mere 
failure of the president to sign it would not invalidate it, unless the 
legislative intent to the contrary was clear. The proceeding under 
consideration fulfills all of those requirements and is valid. 1 Dillon, 
on Mun. Corp. 33] and note. 

We can see no force in the plaintiff’s contention that “ the publica- 
tion of the petition and ordinance were not signed officially by the 
mayor.” It could certainly be no more important that it should be 
signed than the ordinance itself. 

VI. 

From the evidence it appears that the first ordinance and peti- 
tion were advertised on the 10th of May, 1883, only two days subse- 
quent to the passage of the former. On the 16th of May following, and 
prior to the second issue of the weekly newspaper, the amendment 
was enacted ; and thereafter the original and amendment were adver- 
tised in each consecutive issue thereof until the 14th of June, 1883. 

The law is that the election shall be held “ not sooner than thirty 
days after the official publication of the petition and ordinance ordering 
the election.” The original ordinance ordered the election and the 
amendment altered the method of it only. 

We think the computation was fairly made frum the date of the first 
insertion of the 10th of May, 1883, and the election occurred on the 14th 
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of June, 1883, the day fixed in the original ordinance—more than thirty 


days had elapsed. 
VIL. 

The petition of the property taxpayers submitted the proposition to 
levy a special tax of five mills per annum for ten years, and same was 
repeated in the ordinance in full compliance with the law. 

The plaintiff’s objections to the tax are untenable, and for the rea- 
sons assigned herein and those assigned in the concurring opinion of 
Associate Justice Fenner, the judgment appealed from is affirmed with 
all costs against him. 





CONCURRING OPINION. 

FENNER, J. On the point of the power of the judge to try the case, 
I think the section 6 of the Act of 1880 raises no question of juris- 
diction. 

The object of the section was simply to hasten the trial of recused 
cases, and, with that view, it made it the duty of the jndge to whom.a 
case is referred, who has neglected to try it within nine months, to 
transfer it as directed. But this duty is imposed entirely in the inter- 
est of the parties and to enable them to secure a speedy trial. 

If, notwithstanding the lapse of the nine months, they conclude that 
their interest and desire for a speedy trial will be promoted by submit- 
ting their cause to the judge, without invoking the exercise of his duty 
to transfer, they have the right to do so, an the judge’s jurisdiction 
is, in no manner, affected. 

Otherwise, parties ready and anxious to try their cause and with a 
judge ready to try it, would be deprived of the right and subjected to 
the delays of a second transfer, and thus the law would defeat its own 
sole purpose. 

If, after the lapse of the nine months, either party had required the 
transfer, and the judge had refused, he would have violated his duty, 
of which we would have compelled “the performance by mandamus if 
applied to. 

But, in this case, no such motion has teen made, and though an 
anomlaous plea of nine months’ prescription was filed some time before 
the trial, defendant never provoked any action upon it, but went to 
trial without objection and without any disposition of his plea, which, 
so far as record shows, has never been acted on. Even in his motion 
for new trial no complaint is made on this ground. 

I consider this an abandonment of it and a voluntary submission to 
the jurisdiction, which was never divested ; and, after thus taking the 
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chances of the trial, he cannot now be heard to raise or renew this ob- 
jection. 
I concur in the opinion and decree. 





DISSENTING OPINION. 

Pocuk, J. IT respectfully dissent from that part of the opinion of 
the majority which recognizes the authority of Judge Young, to try and 
determine this case, after nine months had elapsed since the date of 
the recusation of Judge Drew. 

According to the plain and unambiguous language of sec. 5 of Act 
No. 40 of 1880, the judge to whom a recused case has been referred, is 
stripped of all power in the premises except to order the transfer of 
the case to the nearest parish of an adjoining district the judge of 
whom is competent to try the cause. 

The language is peremptory, anu wa; intended to be mandatory; the 
act reads that if the cause referred to him has not been tried within 
nine months, ‘it shall be the duty of the district judge to order the 
transfer of the such cause,” ete., (italics are mine.) 

Nothing in the section or in the whole act justifies the argument that 
an application from either of the parties to the cause is necessary to 
put the power or duty of the judge to order the transfer in motion. 
As soon as the nine months have elapsed the judge becomes functus 
officio for all purposes for the trial and disposition of the cause, in which 
he can render vo valid judgment. 

But in this case a formal objection was made to the judge’s authority 
to try the cause, and all acts of his in the premises after such protest 
should be treated as absolutely null and void, save and except the 
order of transfer which he should have made. 

‘Such is the clear inference to be drawn from the decision of this 
Court in the case of Fontelieu, 37 Ann. 392. 

When plaintiff’s protest was presented it became the duty of the 
judge to order the transfer of the cause to the nearest parish of an ad- 
joining district, the judge of which was competent to try the cause, 
and we must take judicial cognizance of the fact that the parish of 
Webster is surrounded by three such districts. 

It is no answer to the positive mandate of the law to argue that, 
as plaintiffs went to trial without insisting on a trial of their protest 
or exception, they had abandoned or waived it. Consent cannot invest 
an incompetent judge with legal authority or capacity. 

Under these views, I take no part in the decree. 

Mr. Justice Todd concurs in this opinion. 











